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Résumé ou extrait : LE SECRET ETATIQUE TRADITIONNEL S'EST TRANSFORME
PROGRESSIVEMENT EN UN CONCEPT DE DROIT PENAL : LE SECRET DE LA DEFENSE
NATIONALE. MAIS SA DEFINITION LEGALE RESTE TOUJOURS DIFFICILE. LE NOUVEAU
CODE PENAL APPORTE, EN LA MATIERE, DEUX INNOVATIONS : ELLE EN FAIT UNE
SIMPLE COMPOSANTE D'UN DISPOSITIF PLUS VASTE DE PROTECTION DES "INTERETS
FONDAMENTAUX DE LA NATION" ; ELLE ILE ETROITEMENT L'EXISTENCE D'UN SECRET
AUX MESURES PRISES POUR SA PROTECTION. CETTE PROTECTION S'APPUIE SUR LES
SERVICES DE SECURITE ET DE CONTRE-ESPIONNAGE, QUI METTENT EN OEUVRE LES
REGLES DE PROTECTION DU SECRET RELATIVES AUX SUPPORTS D'INFORMATION, AUX
PERSONNES ET A LA PROTECTION PHYSIQUE DES SITES. MAIS CE DISPOSITIF DE
PROTECTION EST CONFRONTE AUX REALITES DE LA SOCIETE D'INFORMATION
CONTEMPORAINE QUI SE CARACTERISE PAR D'IMPORTANTES MUTATIONS DUES
NOTAMMENT AU DEVELOPPEMENT DES SYSTEMES D'INFORMATION. DE PLUS,
RISQUANT D'ETRE DISCREDITE PAR LES ABUS PERIODIQUES QUE PEUT ENGENTER SA



PRATIQUE, LE SECRET DE DEFENSE SE TROUVE LIMITE JURIDIQUEMENT PAR LES LOIS
ORGANISANT L'INFORMATION DES CITOYENS. MAIS CETTE LIMITATION A PRIORI DU
SECRET NE SUFFIT PAS A PALLIER L'ABSENCE DE CONTRE-POUVOIR A POSTERIORI. IL
EST DONC URGENT - DANS L'INTERET MEME DE LA SECURITE NATIONALE - DE METTRE
EN PLACE UN CONTROLE DE LA PRATIQUE DU SECRET.
IN FRANCE, THE TRADITIONNAL STATE SECRET HAS PROGRESSIVELY TURNED INTO A
CRIMINAL LAW CONCEPT : THE SECRET OF NATIONAL DEFENCE. HOWEVER DEFINITION
OF ITS CONTENT AND SCOPE OF ITS ENFORCEMENT ARE STILL A DIFFICULT MATTER.
THE NEW DEFINITION OF THE DEFENCE SECRET STATED IN THE NEW PENAL CODE SETS
OUT TWO INNOVATIONS : 1 THE DEFENCE SECRET IS MADE A SIMPLE PART OF A
LARGER MECHANISM WHICH PROTECTS THE "CORE INTERESTS OF THE NATION". 2 THE
LEGAL EXISTENCE OF DEFENCE SECRET IS ALSO CLOSELY TIED UP TO THE MEASURES
TAKEN BY THE ADMINISTRATION TO PROTECT IT. THIS PROTECTION OF SECRET IS
BASED ON SECURITY SERVICES WHICH ENFORCE REGULATIONS RELATING TO
INFORMATION MEDIAS (CLASSIFICATION), TO PEOPLE (POSITIVE VETTING AND "NEED
TO KNOW") AND TO PHYSICAL PROTECTION OF SITES. HOWEVER, THIS MECHANISM OF
PROTECTION IS CONFRONTED TO REALITIES OF THE CONTEMPORAY INFORMATION
SOCIETY WHICH IS CHARACTERIZED BY SIGNIFICANT DEVELOPMENTS MAINLY FROM
THE USE OF INFORMATION TECHNOLOGIES. MOREOVER, THE DEFENCE SECRET MIGHT
BE DISCREDITED BY PERIOIC MISUSES WHICH CAN BE GENERATED, AND ALSO BE
LEGALLY LIMITED BY LAWS REGULATING THE CITIZENS'INFORMATION RIGHTS.
HOWEVER, THIS A PRIORI LIMITATION ENOUGH TO OVERCOME THE LACK OF A
POSTERIORI COUNTER-POPWER IN THE VERY INTEREST OF THE NATIONAL SECURITY -
TO ENFORCE CONTROLS ONT THE USE OF SECRET.
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